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FOREIGN PARTICIPATION IN THE PUBLIC PROCUREMENT MARKET IN BRAZIL
This article intends to provide information for potential US exporters and investors on
certain legal aspects relating to the participation of foreigners in public bidding procedures
in Brazil.
It is perhaps not even necessary to mention that the public procurement market in Brazil
offers numerous opportunities. By way of example, on June 9, 2015, the Federal
Government launched a new stage in the 'Programa de Investimento em Logística’
(“Logistics Investment Program” / “PIL”). The program establishes the grounds for
investments of up to R$ 198.4 billion (US$64 billion) in concessions to the private sector
involved in the construction and operation of 4,037 kilometers of railroads, 6.974
kilometers of highways, 50 public port terminals and 62 private ones, as well as eleven
airports (of which seven are regional). Of this total, R$ 69.2 billion is set to be invested by
2018 and the rest from 2019 on.
This program has been addressed by Brazil’s President Dilma Roussef during her US visit in
the end of June 2015, both at the White House and in her speech to US investors.
In order to take advantage of these opportunities, it is essential that the exporter or
investor is aware of the regulations established by Brazilian legislation in relation to: (i) the
participation of foreigners in bidding procedures; (ii) preferences for domestic bidders,
assets or services; and (iii) the minimum criteria that needs meeting in terms of national
content.

The right of foreigners to participate in bidding processes in Brazil
In theory, the Brazilian legislation that regulates the bidding processes offers equal
treatment to companies operating with domestic and foreign capital (i.e., Brazilian
subsidiaries of foreign groups).
However, companies headquartered overseas are subject to certain restrictions. The law
allows these companies to participate in any bidding processes, as long as they establish a
branch in Brazil. To license itself as a branch, the foreign company must present a licensing
decree and a registration or authorization to operate issued by the relevant organ (for
example, by a 'Conselho Regional de Engenharia e Agronomia’ (‘Regional Engineering and
Agriculture Board’ / ‘CREA’). This is a process which requires a great deal of advance
preparation, especially if the company intends to bring top-level foreign professionals to
Brazil.
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If they don’t have branches established in Brazil, these foreign companies can only
participate in the so-called ‘international’ bidding processes. This type of bidding is a
process that is open to the participation of any foreign companies, as long as they fulfill
certain legal requirements (e.g., present equivalent documents, authenticated by the
respective consulates and translated by a sworn translator, and establish an attorney-infact in Brazil). In order to be “international”, a bidding process should be identified as such
in the public call to bid. This, however, is an exception, normally arising from a policy
decision made by the Government, justified by an alleged lack of sufficient competitors in
the Brazilian market, in the offer of the respective goods or services.
Brazilian Law also establishes that an international bidding process may be instigated
when the Government finances the acquisition with a loan provided by an international
financing organ of which Brazil forms a part. In this case, the bidders may present
documentation without consular authentication or a sworn translation, if the Head of the
Executive Branch of Government permits it.

Preference for domestic companies or products as criteria for decisions in
bidding processes
As criteria for a decision in the case of a tie, Brazilian legislation establishes that, when
conditions are equal, preference shall be given to goods and services: (i) produced in
Brazil; (ii) produced or provided by Brazilian companies; and (iii) produced or provided by
companies that invest in technology research and development in Brazil. In the case of the
IT and automation market, preference will be given to: (a) goods and services with
technology that has been developed in Brazil; or (b) goods and services produced in
accordance with the so-called “basic production process”, as defined by the Federal
Government.
In addition to this, Brazilian law benefits “micro-companies and small companies”
(companies that are necessarily Brazilian and identified by tax legislation considering their
relatively low incomes) in two ways. First, contracts involving up to R$ 80,000.00
(approximately US$ 25,000.00) shall be channeled exclusively to micro-companies and
small companies. In addition, such companies should also be prioritized in any local or
regional contracting if they offer the respective goods or services at a cost that is greater
than the best price in the competition, up to a limit of 10%.
Finally, subject to decree regulations and the decision of the contracting authority,
Brazilian legislation allows a call to bid to establish a margin of preference of up to 25% for
“domestic” products and services, independent of whether the company’s capital is
Brazilian or foreign. Considered as being domestic are goods or services produced or
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provided in Brazil that meet the country’s technical standards. Currently, there are
decrees establishing the margin of preference, for example, for the acquisition of
pharmaceuticals and medicines, medical-hospital equipment, vehicles for railroads, trucks,
vans and highway implements, technology and communication equipment, executive
aircraft, computer programs, toys, and machines and equipment.

Domestic Content
More to encourage or give preference to the acquisition of local goods and services, with
regard to certain projects, the Brazilian legislator requires the acquisition of goods and
services that contain a certain percentage of local content.
The best-known case is that of the National Oil, Natural Gas and Bio-fuels Agency (‘ANP’).
This authority requires companies that participate in bidding processes for the drilling and
production of oil and gas blocks to fulfill minimum local content requirements, in case they
are successful in the bid. In this respect, this agreement operates both as a criteria for
decision in the bidding, and as a means of establishing contractual obligations, subject to
heavy fines. The regulations are considerably complex and vary from one bidding process
to another, depending upon the legal system and the phase of the project. According to
information from ANP, the offers of local content since the start of the bidding processes
in 1998 are located between 55% and 65%.
Another notorious case is that of the National Economic and Social Development Bank
(‘BNDES’), a Brazilian development bank that is responsible for a substantial portion of the
long-term financing in Brazil. The BNDES establishes regulations concerning local content
for the financing of infrastructure projects that require the acquisition of equipment, with
wind and solar power being highlighted over recent years. These regulations have required
that a minimum of around 60% of equipment acquired by the project company include
Brazilian-manufactured content. In theory, these projects could make use of foreign
equipment, foregoing the BNDES financing. However, due to the peculiarities of the
Brazilian financial market, it is difficult to obtain long-term off-balance sheet resources
from a commercial bank in Brazil. These projects therefore rely on being able to turn to
hard currencies, thus exposing themselves to significant exchange risk considering that
they earn their returns in Brazilian currency. As such, in practice, the sponsors of these
projects seek to acquire only equipment that meet the domestic content requirements in
order to be able to finance the projects through the BNDES. Ultimately, this policy
essentially obliges internal production chain suppliers who intend supplying these projects
to establish factories in Brazil.
Finally, the legislation establishes a minimum local content in the bidding processes of the
so-called ‘Growth Acceleration Plan’ (‘PAC’). This is a federal program that plans for the
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development of infrastructure throughout the country, involving the transfer of resources
to states and municipalities. The local content regulations vary depending upon the sector.
For example, those PAC works involving urban mobility, 80% of the content needs to be
local for certain items relating to transport on tracks.

Perspectives
Brazil is passing through a cycle of low economic growth. In order to get out of this cycle,
the Government, amongst other initiatives, intends to stimulate private investments in
infrastructure projects. However, the infrastructure sector is undergoing difficulties. As
such, the possibility has been mooted of the federal government easing up on the
regulations it establishes for foreign participation in bidding processes, entry into the
projects and engineering market, and in its local content demands. If this actually
happens, there is a possibility of a modernization of the rules for the opening of
companies by foreigners, the obtaining of work visas and authorization for the
performance of regulated professions for foreign professionals, amongst others.
Within this context, we are closely watching to see if there is any possible evolution in
these regulations, in order to be able to assist foreign exporters and investors who are
interested in taking advantage of the enormous opportunities that could possibly arise
from now on.
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